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INITIAL DECISION BY: GOLDBERG, ALJ 

INITIAL DECISION: STATEMENT OF THE CASE AND PROCEDURAL HISTORY 

C.H., on behalf of A.B., her 11-year-old son, opposes the June 11, 1993 decision of the Branchburg Board of Education (Board) reclassifying A.B. from multiply handicapped (MH) to eligible for day training (EDT). C.H. also disputes the Board's proposed placement for A.B. at the Somerset County Day Training Center (DTC). Petitioner contends that A.B. is properly classified as MH and she maintains that the Board's proposed placement would not permit A.B. to receive an appropriate education as required by the Individuals with Disabilities Act (IDEA) as amended, 20 U.S.C.A. §1401 et seq. 

On December 1, 1993, after unsuccessful mediation, petitioner requested a hearing and the matter was transmitted to the Office of Administrative Law (OAL) on December 13, 1993, in accordance with 20 U.S.C.A. §1415 and 34 C.F.R. §300.500 (1993). 

The Director of the OAL assigned the undersigned administrative law judge (ALJ) to hear the case, pursuant to N.J.S.A. 52: 14F-5(o). The hearing was held on January 4, 5 and 6, 1994. The parties agreed  [*2]  to reconvene the proceeding on February 16, 17, and 18, 1994. The hearing record was closed on February 18, 1994, after opposing counsel presented closing oral arguments. 

UNDISPUTED FACTS 

A.B., now age 11, has a history of chromosomal abnormality, seizures, orthopedic deficits and profound retardation. Furthermore, he suffers from spastic quadraparesis, infantile spasms, scoliosis, and hyposadia. He has a discernible heart murmur. Since 1988 (age 6), A.B. has attended an extended-year program for the multiply handicapped at the Cerebral Palsy League of Union County (CPL). Daily travel time (round-trip) for A.B. is approximately four hours.  n1 On or about June 11, 1993, the Board reclassified A.B. as EDT and it requested and received a waiver to retain A.B. at the CPL. On or about November 18, 1993, the Board proposed a placement change from the CPL to the DTC. Sometime between May 12, 1993, when the Board's child study team (CST) conducted the annual review (basic plan and instructional guide) conference and decided A.B.'s classification to be MH, and June 11, 1993, when it changed his classification to EDT, the CST learned that C.H. was actively seeking A.B.'s admission or had received  [*3]  a verbal acceptance from the Matheny School. The Matheny School does not accept EDT students and the DTC accepts only students classified as EDT. 
  
- - - - - - - - - - - - - - - - - -Footnotes- - - - - - - - - - - - - - - - - - 

n1 A.B. transferred into the Branchburg School District from the Bridgewater-Raritan Regional School District on September 17, 1992. 
  
- - - - - - - - - - - - - - - - -End Footnotes- - - - - - - - - - - - - - - - - . 

The annual day-student fee at the Matheny School is $ 43,000. This does not include the 40-day extended-year (summer) program. The annual fee including the extended-year (summer) program at the DTC is between $ 24,000 and $ 27,000. The school day at Matheny is 9:30 a.m. to 4:00 p.m. and its school year is 220 days. The school day at the DTC is 10:00 a.m. to 2:30 p.m. and its school year is 230 days. 

As the facts contained in the above narrative were not disputed they are adopted as Uncontested Findings of Fact. 

TESTIMONY 

The CST's social worker, its learning disabilities teacher-consultant, and the DTC's acting administrator testified on behalf of the Board. 

Judith Irving, the CST social worker, testified that the CST reviewed A.B.'s records  [*4]  from Bridgewater-Raritan and decided to accept both the MH classification and the 1992-93 Individualized Education Plan (IEP). Irving updated the social history and she issued a report dated April 7, 1993. In the report, Irving notes that C.H. is seeking admission for A.B. at the Matheny School because she ''feels he may have reached a plateau in his present program and might benefit from new stimulation'' (R-5b at 3). 

Irving determined A.B.'s developmental level using the Vineland Adaptive Behavior Scales (Vineland). C.H.'s responses to the statements on the Vineland led Irving to conclude that A.B. was functioning at a level under 12 months. The results of the Vineland are suspect because testimony and/or documentary evidence did not qualify Irving in psychometrics. In addition, Irving offered C.H. the test statements in numerical order stopping when she received five consecutive no/never responses. One of petitioner's witnesses, Dr. Harold Margolis, offered in his testimony that the Vineland statements should not be proposed in sequence. He also pointed out that the Vineland is a diagnostic tool. It alone does not determine outcomes such as classification or program. 

That A.B.  [*5]  is developmentally delayed is not disputed. However, Irving acknowledged that A.B.'s emotional responses are correct, and he turns toward sound, smiles, anticipates eating, can hold a bottle, eats with a spoon (hand over hand), responds to people he knows, uses toys   self-stimulation, sits up, picks up toys and crawls (''bunny hops''). A.B. is making progress in walking with equipment. 

Based upon a review of A.B.'s records and the Vineland results, the CST on June 11, 1993, changed A.B.'s classification from MH to EDT because, according to Irving, A.B. is profoundly retarded and he is consistently unable to understand. The witness added that A.B. has two or more ''intertwining disabilities.'' The CST then obtained a waiver permitting A.B., now classified as EDT, to attend the CPL program for MH children. 

In compliance with a November 3, 1993, mediation agreement, Irving, in the company of Ms. Grald, the CST learning disabilities teacher-consultant, visited three schools: Matheny, Edison, CPL, and Somerset DTC (Edison was deleted   not appropriate). After the visits, Irving and Grald formulated a written comparison (R-13) of the three schools using their own notes. The document is  [*6]  carefully crafted to give the uninitiated reader the impression that the DTC offered the best program for A.B. The document's validity was shaken by the testimony of Doreen Quirk, administrative coordinator of the Matheny School. She pointed out that Matheny's school year is 230 days, not 205 days; individual therapy is integrated in the classroom; a therapist visits the home to help with adaptive equipment and all children who require individual therapy receive it according to the IEP; children are fed in classroom once a week and in the dining room four times a week; there is a feeding goals program for each student; there are weekly community trips, home visits, music therapy; there are pre-vocational programs, tactile. The daily schedule varies from day to day, but it contains all IEP components. Quirk pointed out many other inaccurate statements about Matheny, i.e., no parent support group, limited availability of individual therapy, seemed to project lowest expectations, feeding skills not taught during lunch, much downtime, etc. The document entitled ''Program Comparisons for B. Placement'' (R-13) is clearly a self-serving effort to promote the selection of the DTC for A.B.'s  [*7]  placement. 

Irving acknowledged reading petitioner's expert's reports and she reviewed A.B.'s progress reports from the CPL which provide information not inconsistent with C.H.'s statements. The basic factor in classifying A.B. as EDT was his profound retardation. She concluded her testimony by affirming the appropriateness of the DTC placement. 

On cross-examination, Irving affirmed that A.B.'s CPL progress reports revealed that A.B. shows evidence of understanding and cognition in responding when his name is called, makes his likes and dislikes known, and plays appropriately with toys. Irving's statement that she was not told by the teacher or C.H. that A.B. uses toys appropriately does not wash because the spring 1990 CPL progress report (P-4) reveals that A.B. appropriately plays with toys. Other of A.B.'s skills were unknown to Irving, such as propels wheelchair (P-5), progress in physical therapy with encouragement (P-6), operates switch toys on his own (P-7). Obviously, Irving did not review all of A.B.'s school records. When asked what changed between September 1992 and June 1993 to warrant reclassifying A.B. from MH to EDT despite his progress, Irving responded that he was  [*8]  now 10> years old. When asked when she learned A.B. had been accepted to Matheny, Irving responded she did not remember. 

Grald, the learning disabilities teacher-consultant and A.B.'s CST case manager, also testified. She confirmed that C.H. advised her she expected to hear from the Matheny School regarding A.B.'s application for admission on May 24, 1993. By letter of May 25, 1993, C.H. was notified that a conference to determine A.B.'s continued eligibility for special education, an IEP review and a possible placement change was to take place on June 2, 1993. In fact, Grald reported that an annual review meeting which she did not attend was held on May 12, 1993. At this meeting, C.H. was given an IEP and A.B.'s classification remained MH. The conference originally scheduled for June 2, 1993, was held on June 11, 1993. At this meeting, C.H. was informed by Grald and Irving that A.B. was now classified as EDT and placement in an out-of-district special school (CPL) was recommended. The Classification Report (R-5) was signed by Director Bonieski on May 13, 1993. When he signed the document the classification and placement recommendation were blank. 

The witness also offered that Bonieski  [*9]  made no suggestions regarding placement possibilities. The Matheny School was visited on November 15, 1993. From this visit Grald concluded that the most appropriate placement for A.B. was the DTC. Matheny was disappointing. The DTC offered an integrated program with a longer school year and a shorter school day. 

On cross-examination, Grald acknowledged that the Board has no children at Matheny, but she denied that the greater cost of Matheny was considered in her choice of the DTC placement. According to Grald, Matheny's longer school day might not benefit A.B. because he had a limited attention span. However, she noted that A.B.'s functioning had improved during school year 1992-93. Grald also stated that A.B. was making progress in an MH classroom (at the CPL) and the CPL would be appropriate if not for the travel time. Asked about A.B.'s progress report for the summer of 1993 (P-10), which reveals substantial cognition progress, Grald could not comment because she ''didn't understand from the statements how it was done.'' She could not reconcile the above reporting with page 3 of the progress report of November 12, 1993, (R-17) which shows maximum physical assistance necessary  [*10]  to follow a simple directive. Perhaps the answer lies in the fact that page 3 was completed by the speech therapist. 

Kelly Dallessio, acting administrator of the DTC, was an excellent witness. She reviewed A.B.'s school records and she was confident that the DTC could provide him with an appropriate education. Dallessio thought A.B.'s cognitive level fell in the middle of his proposed classmates'. She recommended more definitive IEP objectives. A program guide would be completed within 30 days of his admission. The witness did confirm that the school day was 4> hours and with the summer program there were 240 days in the school year. The annual cost of the DTC was $ 24,000 to $ 27,000 and the fee included transportation. 

Petitioner's witnesses included C.H., Director Bonieski, Amy Goldman, a speech pathologist, Alexis Sosinski, A.B.'s teacher at the CPL, Doreen Quirk, administrative coordinator of the Matheny School, and Dr. Harold Margolis, special education consultant. 

C.H. stated that she told Irving in April 1993 that she would like to explore other placement options for A.B. She had visited or was going to visit the Matheny School. The school had a good reputation and it was  [*11]  close to home. She also believed Matheny offered more comprehensive services; it had a longer school day, had medical personnel on staff, etc. (see R-5b). During Irving's April 7, 1993 visit, she administered to C.H. a Vineland Adaptive Behavior Scales test. C.H. testified that Irving gave her no instructions regarding how to respond to the test statements. 

At the May 12, 1993 annual review (30 minutes), the test results and A.B.'s classification were not discussed. C.H. was given an IEP in which he remained classified as MH. Sometime during the last week in May or the first week in June 1993, C.H. telephoned Grald to inform her that the Matheny administrative director had given verbal acceptance of A.B.'s application. Grald responded, according to C.H., that she thought A.B. could start Matheny in the summer of 1993. C.H. testified she was informed at the triennial review in June 1993 that the CST had reclassified A.B. based upon its findings and reports. No placement change was proposed at this time. C.H. did not accept the EDT classification. 

A mediation conference was held on November 3, 1993, and C.H. agreed to consider placement options including, among others, the DTC and the  [*12]  Matheny School. C.H. visited the DTC on November 16 or 17, 1993, and January 3, 1994. She described the classroom as having no space for A.B. to hop or lie down. He couldn't use his walker and he would be restricted to his wheelchair. C.H. observed that the children were not interacting. On January 3, 1994, A.B. spent 35 minutes with the DTC speech therapist, at which time he appropriately played with a switch-plate-operated toy and he selected one of two toys. A.B. correctly responded to ''put in'' and ''take out'' and he placed a top in the proper hole. C.H. observed one child putting labels on food while sitting in a wheelchair. The DTC physical therapist remarked that A.B. has nice skills, i.e., he could bear his own weight, use a walker, kneel, bunny hop, and self-propel his chair. 

At Matheny in May 1993, C.H. visited two classrooms. A.B., when asked to choose between two pictures, made the appropriate selection. The classrooms were large and she observed that the children were more aware than at the CPL. Many Matheny children self-propel their wheelchairs and they appeared friendly and happy. C.H. noted that at the DTC the children sat around a table without any interaction.  [*13]  There was much more downtime at the DTC. According to C.H., A.B. has a greater potential to become more independent in activities of daily living (ADL) at the Matheny School. 

C.H. maintained that A.B. was not appropriately classified as EDT because he: 

1. Consistently shows evidence of understanding. 

2. Makes his wants and needs known. 

3. Makes his likes and dislikes known. 

4. Is aware of his environment. 

As Dallessio did, C.H. took exception to the IEP's goals. C.H. believes A.B. has already achieved most of the goals. 

When C.H. received Bonieski's letter of November 18, 1993 (R-9), telling her that the CST was recommending the DTC placement because it was closer to home, had more suitable programs, presented an opportunity for mainstreaming at two nearby school districts, and Somerset County Vocational High School, and had greater continuity of instruction due to a longer school year, she realized that mediation was not a realistic solution because the CST was holding to the EDT classification. An EDT classification precludes placement at Matheny and an MH classification precludes placement at the DTC. C.H. testified that Grald knew that A.B. had been accepted by Matheny before  [*14]  the June 11, 1993 reclassification and she believes the CST decided to reject Matheny in May 1993. This rationale gave rise to petitioner's request for a due process hearing. 

Alexis Sosinski, A.B.'s teacher at the CPL from February 1989 to August 1993, confirmed that all the children at the school are classified as MH. All are retarded and none are toilet trained. She acknowledged that A.B. has severe disabilities, but she asserts that he is not appropriately classified as EDT because he maintains eye contact, interacts appropriately with his environment (sounds/voices), uses switch toys and interacts with other students. The witness offered that A.B. follows simple directions with prompting (put on, give), finds hidden objects, shows likes and dislikes (food/toys), eats pureed food holding a spoon with hand-over-hand assistance, plays independently with toys, can initiate one-step projects, bunny hops, pushes his wheelchair, chooses proper pictured (find cat, etc.), and uses augmenting communication devices appropriately. The witness opined that A.B. should not be placed with EDT-classified children because he would not receive enough stimulation to prevent regression. On cross-examination,  [*15]  Sosinski acknowledged that A.B.'s IEP goals were appropriate. 

Doreen Quirk, Matheny School administrative coordinator, testified that the day-school tuition was $ 43,000 per school year, not including the 40-day summer program. The school is approved by the New Jersey Department of Education. Quirk reported that A.B.'s school records were received about a year ago and they were reviewed by members of the administrative committee. C.H. was advised of A.B.'s acceptance verbally in May or June 1993. A.B.'s admission was contingent upon identifying a funding source for the tuition. 

Quirk remembered that members of the CST and petitioner's experts, Goldman and Dr. Margolis, visited the school. She also testified that the CST analysis of Matheny (R-13) was not accurate. The summer program is 40 days, not 25 days; there are two possible classes for A.B.; the teachers' aide is a certified teacher of the handicapped; an activities aide and a volunteer are present in the classroom; individual and integrated therapies are provided; and a therapist visits the home to help with adaptive equipment. In addition, outside therapy is integrated with where the child is living. Children are fed in classroom  [*16]  once a week and they eat in the dining room four times a week. They are fed by different personal care attendants in the dining room. Each child has a feeding-goals program. Community visits are taken weekly. All students receive music therapy. Programs are designed to facilitate a child's transition to a less restrictive environment. A day-school parent support group is being started. Matheny employs a special equipment rehabilitation engineer who works with the various therapists to design and adapt equipment. The witness offered that although the daily schedule varies, its content is consistent. 

Of the seven students in A.B.'s potential class as Matheny, six are in wheelchairs and one is working on walking. Communication is the primary focus and self-help the primary domain. All the children are involved in improving ADL independence. Physical and occupational therapists are available to improve ADL skills. Quirk added that there is not much downtime and she thought A.B. was appropriate for placement at the Matheny School. 

On cross-examination, Quirk disputed counsel's statement that students are taken out of the classroom only in special circumstances. She noted that although  [*17]  Matheny has had a shortage of therapists from time to time, there are at least 10 full-time therapists on staff now. Staff meetings are held every day at 9:00 a.m. and teachers are with the students all day. The witness acknowledged that a waiver would be necessary to place A.B. in the younger of two classes. Quirk affirmed that the school day started at 9:30 a.m. and ended at 4:00 p.m. 

The first of two expert witnesses to testify for petitioner was Amy Goldman, a speech pathologist who is now the director of the Temple University Disability Institute (see P-12). After reviewing A.B.'s school records, Goldman observed A.B. at the CPL on September 17, 1993. From her observations, Goldman assessed A.B.'s communication modes. He responds in a positive manner to make his wants and needs known and, although non-verbal, A.B. sends signals that have cognitive correlatives. The witness offered that she could not determine whether A.B.'s physical disabilities compromise his cognition. A.B.'s strengths were reported by Goldman as follows: 

1. He initiates communications with adults and peers 

2. He can select one of two objects 

3. He reaches for an object 

4. He possesses an ''isolated point''  [*18]  response 

5. He initiates eye contact 

6. He can attend - curious 

7. He has a variety of non-verbal communications strategies 

8. He is able to solve basic problems in his environment (this indicates, according to Goldman, a potential for higher level functioning). 

From these observations, the witness asserted that an EDT classification for A.B. was not appropriate. According to Goldman, an EDT child is consistently unable to express his needs and wants. 

Goldman visited the Matheny School on January 5, 1994, and she visited the Somerset County DTC on February 1, 1994. At Matheny, she observed two classrooms. In the first class were two students (three students were absent) and two adults. One child was out of the classroom for therapy. The second classroom contained six or seven children. All were in wheelchairs. Ms. Goldman also visited the gym, where the children are provided adaptive physical education. She offered the opinion that A.B. might be among the higher functioning children after six months of appropriate interaction. Goldman observed that the children were segregated in the cafeteria according to the degree of their feeding independence. 

At the DTC, Ms. Goldman visited A.B.'s  [*19]  proposed classroom. There she observed four children (one absent) and three staff. One child was being tube fed. He evidenced no expressive or receptive signs. The second child said yes/no and yelled. She was actively engaged with staff. The third child was very passive and not motivated to work a switch toy. The fourth child was taken out of his chair and walked around the room. None ambulate. All but the second child are lower functioning than A.B. The witness stated that A.B. primarily needs communications skills in a program containing integrated therapies. She believes Matheny offers such a program. According to Goldman, the DTC primarily provides care-giving activities. 

On cross-examination, Goldman acknowledged that she was paid by C.H. to testify. She visited the DTC at Sussan's request, but added that she had visited the school at least a dozen times prior to February 1, 1994. In the witness's opinion, A.B. could expect a minimal educational benefit from the DTC. On redirect, Goldman stated that Matheny's program is dynamic. At the DTC the children were not actively involved in their programs and she observed much downtime at the DTC Finally, Goldman maintained that A.B.  [*20]  was not properly classified as EDT. 

Dr. Howard Margolis, an expert in the field of special education (see P-16), was also paid by C.H. for his evaluations of A.B. and his testimony. 

Dr. Margolis was asked to review school records in the summer of 1993. He realized he could not determine A.B.'s cognitive level without observing him in school and at home. From the records and from C.H., Dr. Margolis learned that A.B., although non-verbal, could understand, anticipate and respond to directions, properly played with switch toys, and could choose one of two pictures. 

Dr. Margolis visited the CPL on August 4, 1993. A.B. was observed in his classroom for about 80 minutes. A.B. was attentive, involved and very cooperative. He scooted around the room to get a toy and he did drink from a cup with assistance. The teacher reported that A.B. often gets fatigued. She also offered that A.B. makes his wants and needs known by gesture, pointing facial expression and body language. On September 2, 1993, Dr. Margolis observed A.B. at home for one hour. A.B. does not demonstrate any self-help skills. He anticipated and understood the routine of the home i.e., he sought his glass of milk with his hand,  [*21]  he cooperated when placed on the commode, and he properly played with toys. Dr. Margolis maintained that A.B. was not properly classified as EDT because he was able to respond to directions, he could make his wants and needs known, and he gives evidence of understanding. 

Dr. Margolis visited the Matheny School on October 6, 1993. He observed A.B.'s proposed classroom. He reported finding a cheerful place, with good role models. The children were higher functioning than those at the DTC. A.B. would be the oldest, but not the highest functioning. One student was learning to walk. The curriculum was functional with emphasis on teaching ADL. 

The witness visited the DTC on December 20, 1993. After observing A.B.'s proposed classroom, Dr. Margolis concluded that the placement at the DTC was inappropriate. The program consisted of ''caretaking.'' There was no education being offered. The students observed were all lower functioning than A.B. One child was sleeping while being tube fed, one was making a batter with no staff involvement, one child was sitting unattended in a wheelchair. There was no socialization. In addition, Dr. Margolis thought the placement inappropriate because the classroom  [*22]  was not large enough for A.B. to scoot around and because A.B. needs instruction, not caretaking. The danger of the DTC, according to Dr. Margolis, was that A.B. would likely suffer substantial regression by falling to his peers' level of functioning. 

Dr. Margolis asserted that the Vineland Adaptive Behavior Scale results should not be used to classify a handicapped child. It is merely a diagnostic tool. 

Dr. Margolis revisited Matheny on January 25, 1994, because he was shocked when informed that A.B. had been reclassified as EDT. A.B., according to Dr. Margolis, is not EDT because he consistently expressed (non-verbally) his wants and needs, and he understands and follows simple instructions. The validity of the CST program comparisons of the DTC and Matheny (R-13) placements was shaken by Dr. Margolis. At Matheny, A.B. would have the services of a teacher, consultative therapists, and an adaptive technician. 

At Matheny, community trips are taken once a week (minimum), a psychologist was hired to start the day-school parent support group, the program is structured and all therapies are provided in accordance with the IEP. Matheny's school day is two or 2> hours longer than the DTC's,  [*23]  and A.B. needs a longer school day. The witness reported observing no instruction being provided at the DTC. He stated that the DTC was not the most dynamic program. Dr. Margolis maintained that the placement of A.B. at the DTC violated the requirement that a classified child be placed in the least restrictive environment (as close to normal as possible) where he could make some progress. Placed at the DTC, A.B. could not make even minimum progress. Rather, according to Dr. Margolis, A.B. would regress. Placement of A.B. at Matheny offers opportunity for considerable progress. 

The witness commented that although the current IEP goals and objectives were appropriate, A.B. has already achieved many of them. This means that the CST does not know A.B. at all. A.B. is not EDT because he can follow instruction, is aware of peers (socializes), communicates needs effectively, makes wants and needs known, and is aware of his environment. Dr. Margolis testified that he believes A.B.'s MH classification was and still is appropriate. 

On cross-examination, Dr. Margolis stated that he did not do a psychological evaluation of A.B. and that he determined A.B.'s cognitive level from observations,  [*24]  interviews and school records. He held that his reports and testimony were based upon facts. Dr. Margolis acknowledged that A.B. was mentally retarded. He refused to accept counsel's suggestion that children who were profoundly or severely retarded (see DSM-IIIR) are EDT. He responded that A.B. does not fit the regulatory and statutory EDT classification, but he is appropriately classified as MH. 

There are two issues in this proceeding requiring resolution. The first is whether the Board's decision classifying A.B. as EDT effective on or about June 11, 1993, was correct. The second issue is whether the Board's proposed placement of A.B. at the Somerset County Day Training Center will provide A.B. with a free and appropriate education in the least restrictive environment. 

With respect to the first issue, I FIND from a careful review of the record that the Board's decision of June 11, 1993, classifying A.B. as EDT was misplaced. I further FIND that the Board classified A.B. as EDT to obviate his eligibility for placement at the Matheny School and to promote its proposed Somerset DTC placement. I finally FIND that A.B. is properly classified as MH. 

As to placement, I FIND that the Board's  [*25]  proposed Somerset DTC placement for A.B. will not provide him with an appropriate education in the least restrictive environment because his would-be peers are all classified as EDT and thus, if so placed, he will likely regress. 

LEGAL DISCUSSION 

The threshold legal issue in cases of this sort is whether the district has offered a program which is ''reasonably calculated to enable the child to receive educational benefits.'' Board of Education of the Hendrick Hudson Central School District v. Rowley, 458 U.S. 176, 206-07, 73 L. Ed. 2d 690, 712, 102 S. Ct. 3034 (1982). The burden of proof to establish that such a program offered rests upon the Board of Education. Lascari v. Board of Education of the Ramapo-Indian Hills Regional High School District, 116 N.J. 30, 44 (1989). At a minimum the program must be ''sufficient to confer some educational benefit.'' Rowley, supra. 458 U.S. at 200, 73 L. Ed. 2d at 708, 102 S. Ct. at ____. This criterion is a floor and states are free to impose regulations which would require standards above that floor. New Jersey, however, as noted by the Court in Lascari, has adopted the federal standard and specifically has disavowed the establishment of a higher  [*26]  standard. 

While I believe that C.H. did not ''keep an open mind'' with respect to placement, I also believe that the CST's analysis of the placement choices was not objective and it was designed to convince C.H. that the DTC placement was the best choice. The testimony and the documentary evidence indicate that the CST's motive in promoting the DTC over the Matheny School was economics. The Matheny School's annual fees are approximately $ 30,000 more than the DTC's. This could mean spending $ 300,000 more than at the DTC over the remaining 10 years of A.B.'s eligibility. There is nothing wrong with considering cost as a factor in determining placement. It is both prudent and responsible. However, money should not determine placement, especially when it became necessary to inappropriately reclassify A.B. so he could be accepted into the less expensive program. In the instant situation, the Board has failed even to carry its burden of proof with respect to whether the DTC placement is ''reasonably calculated to enable A.B. to receive educational benefits.'' Rowley, supra, 458 U.S. at 206-07, 73 L. Ed. at 712, 102 S. Ct. at ____ (1982). In fact, I accept Dr. Margolis' opinion that A.B.  [*27]  will regress if placed in the DTC program. The only placement option presented in which A.B. would receive some educational benefit is the Matheny School. 

A.B. is profoundly retarded. He is also orthopedically handicapped and he is neurologically impaired. His disabling handicaps and his level of functioning require an MH classification. 

The Board's reliance upon R.H. v. Willingboro Board of Education, OAL Dkt. No. EDS 3125-83, to support EDT classification for A.B. is misplaced because the regulatory definition of EDT has since been changed. N.J.A.C. 6:28-3.5(d)(6)(iii): 

''Eligible for day training'' means a level of functioning profoundly below age expectations whereby on a consistent basis the pupil is incapable of giving evidence of understanding and responding in a positive manner to simple directions expressed in the child's primary mode of communication and cannot in some manner express basic wants and needs. 

A.B.'s level of functioning is profoundly below age expectations, but he is consistently able to give evidence of understanding and responding to simple questions and he expresses (non-verbally) his wants and needs. He is not therefore properly classified as EDT. He does  [*28]  evidence two (or more) disabling conditions interacting in such a manner that separate educational programs will not meet his needs. N.J.A.C. 6:28-3.5(d)(7). 

CONCLUSION AND DISPOSITION 

Based upon the facts and pursuant to the cited regulations, I CONCLUDE that A.B. is properly classified as MH. 

Based upon the facts and pursuant to Rowley and Lascari, I also CONCLUDE that placing A.B. at the DTC will not provide him with a free and appropriate education in the least restrictive environment. 

I finally CONCLUDE from the testimony and the documentary evidence that placing A.B. at the Matheny School will provide him with a free and appropriate education in the least restrictive environment. 

Therefore, I ORDER that A.B. be classified as MH and that he be placed at the Matheny School. 

This decision is final pursuant to 20 U.S.C.A. §1415(e) and 34 C.F.R. §300.509(1993) and is appealable by filing a complaint and bringing a civil action either in the Superior Court of New Jersey or in a District Court of the United States. 20 U.S.C.A. §1415(e)2, 34 C.F.R. §300.511. If either party feels that this decision is not being fully implemented, this concern should be communicated in writing to the  [*29]  Director, Division of Special Education.
