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State of New Jersey

OFFICE OF ADMINISTRATIVE LAW



FINAL DECISION




SUMMARY DECISION




(CONSOLIDATED)
J.S. AND B.S. ON BEHALF OF J.S.,

OAL DKT. NO. EDS 7551-09

Petitioners, 

AGENCY DKT. NO. 2010 15005


v.

PASSAIC CITY BOARD OF EDUCATION,


Respondent.

__________________________

PASSAIC CITY BOARD OF EDUCATION,

OAL DKT. NO. EDS 11276-09

Petitioner, 

AGENCY DKT. NO. 2010 15262


v.

J.S. AND B.S. ON BEHALF OF J.S.,


Respondents.

__________________________

Staci J. Greenwald, Esq., appearing for J.S. and B.S. (Sussan and Greenwald, attorneys)
Joel M. Miklacki, Esq., appearing for Passaic City Board of Education 
Record Closed:  March 23, 2010


Decided:  April 19, 2010
BEFORE MARIA MANCINI LA FIANDRA, ALJ:

STATEMENT OF THE CASE AND PROCEDURAL HISTORY


In this matter, Petitioners J.S. and B.S. as parents of J.S. are seeking reimbursement for the unilateral placement of J.S. at Garden Academy, while in its Cross Petition the City of Passaic Board of Education seeks placement of J.S. in-District as the least restrictive environment (LRE) for J.S. and the most appropriate placement in which for him to receive a free appropriate public education (FAPE).  The Office of Special Education Programs (OSEP) transmitted the matter bearing OAL Dkt. No. EDS 7551-09 to the Office of Administrative Law (OAL) where it was filed on July 7, 2009, as a contested case pursuant to N.J.S.A. 52:14B-1 to -15 and N.J.S.A. 52:14F-1 to -13.  Subsequently, the matter bearing OAL Dkt. No. EDS 11276-09 was transmitted to OAL where it was filed on September 22, 2009.  

Initially, the petition filed by J.S. and B.S. bearing OAL Dkt. No. EDS 7551-09 was scheduled to be heard on October 22, 2009.  Upon the filing of the petition in Passaic City Board of Education v. J.S. and B.S. bearing OAL Dkt. No. EDS 11276-09, the October 22, 2009 date was adjourned and a new hearing date, which was later converted to a telephone conference, was scheduled for November 20, 2009.  During the period from October 22, 2009 to November 20, 2009, the parties indicated they were trying to resolve these matters which had been consolidated.  The new hearing dates were set on November 20, 2009, with the multi-day hearing to commence on January 25, 2010.  On that date, Petitioners were seeking records from Respondent; thus, the January 25, 2010 date was adjourned.  

The hearing commenced on February 5, 2010; the scheduled hearing date on February 23, 2010 was adjourned because the attorney for the District was ill.  The second day of hearing took place on March 2, 2010; on the third day of hearing, March 8, 2010, the attorney for Petitioners J.S. and B.S. advised of her intention to file this motion.  The hearing dates of March 19, April 8 and 21, 2010 were adjourned.  A telephone conference was held on March 12, 2010 and a briefing schedule set.
FINDINGS OF FACT

The FACTS in this matter are not in dispute and are as set forth below.

1. J.S. is a nine-year-old classified student.
2. He is diagnosed with Autism and Fragile X Syndrome.  J.S. requires one-to-one Applied Behavior Analysis therapy.

3. Respondent Passaic City Board of Education (BOE) is the local education agency charged with providing J.S. a FAPE.  

4. In 2007, a dispute arose between the parties when an outside evaluation conducted on J.S. determined that the in-District program was not appropriately meeting his educational needs.  A due process petition was filed and matter was transmitted to the OAL.  That matter was settled.  The agreement provided that when an opening became available at the Garden Academy, the District would place J.S. at the Garden Academy, which is an out-of-district placement.  The placement would be at District’s expense.  The settlement agreement was incorporated into a final order signed by the ALJ.
5. J.S. had remained in-District from the date of the signing of the agreement which was September 28, 2007, until a placement became available in April 2009.

6. In the interim, J.S. attended the Martin Luther King School No. 6 in the autism program offered by the Passaic City School System.

7. In April 2009, a placement became available at the Garden Academy.  
8. Mrs. S. requested that, according to the terms of the agreement and the provisions of the then-current IEP, the District make the necessary arrangements to place J.S. at the Garden Academy.

9. Ultimately, the parents were advised that the District was of the opinion that J.S. was making progress in the in-District program and that the District would not be placing J.S. at the Garden Academy and instead would be continuing his placement in the in-District program.

10. There is at least one reference in J.S.’s current IEP to the expected placement at Garden Academy and the fact that the IEP team would reconvene when a start date had been determined for the new placement.

11. On April 27, 2009, Garden Academy forwarded an acceptance letter to J.S.’s case manager indicating that J.S. had been accepted into Garden Academy as an opening had become available. 

12. Petitioners’ attorney made a second request to the District’s attorney to make immediate arrangements for J.S. to start at the Garden Academy under the terms of the settlement agreement with the District as well as under the terms of the IEP.  

13. Eventually this petition, which was filed on May 8, 2009, for due process, resulted.  
14. In a letter dated April 29, the attorney for the District indicates that the District intends to convene an IEP meeting; no such meeting was ever held.
15. An IEP was promulgated by the case manager and a draft copy, i.e., a copy clearly marked “Draft” with no signatures on the signature page, was sent to the parents.

DISCUSSION AND FINDINGS

This matter arises on motion by Petitioners for summary disposition.  It is well established that summary disposition is available if the moving party can establish that there is no genuine issue as to any material fact in the case before the court.  The New Jersey Administrative Code states that summary decision “may be rendered if the papers and discovery which have been filed, together with the affidavits, if any, show that there is no genuine issue as to any material fact challenged and the moving party is entitled to prevail as a matter of law.”  N.J.A.C. 1:1-12.5(b).  This rule is substantially similar to the summary judgment procedure allowed for in the New Jersey Court Rules, R. 4:46-2.  The summary judgment procedure is designed to provide a “prompt” and “in expensive” method of disposing of a case, which does not present any genuine issue of material fact requiring disposition at a hearing.  In deciding whether summary judgment is appropriate in a given action, the “ . . . judge’s function is not to . . . weigh the evidence and determine the truth of the matter but to determine whether there is a genuine issue for trial . . . ” (citation omitted).

In the instant matter, Petitioners assert the case manager’s testimony demonstrates that there is no genuine issue of material fact as the District has not formally proposed an alternative educational program/placement; thereby making this case ripe for summary disposition.

Essentially, Petitioners assert the District has not proposed an IEP that calls for an in-District program, since the IEP presented is a draft promulgated by the case manager without the benefit of input from the parents or any other member of the IEP team.  Petitioners assert, therefore, the District should be precluded from arguing that its in-District program is appropriate for J.S.  The entire basis of the District’s underlying lawsuit is its contention that its in-District program is appropriate for J.S. even though the District long ago clearly and voluntarily entered into a settlement agreement calling for J.S.’s placement at Garden Academy immediately upon an opening becoming available.  The District has commenced its case offering testimony that its in-District program is appropriate for J.S.  

Under the law, all students with disabilities in New Jersey are required to be given a FAPE which consists of educational instruction specifically designed to meet the unique needs of that child supported by such services as are necessary to permit the child to benefit from the instruction.  Hendrick Hudson Cent. Sch. Dist. v. Rowley, 458 U.S. 176, 102 S. Ct. 3034, 73 L. Ed. 2d 690 (1982).  The courts have expanded upon this requirement to hold that for FAPE to be afforded, the educational program offered to a student with a disability must confer “significant learning” and “meaningful benefit.”  Ridgewood Bd. of Educ. v. N.E. for M.E., 172 F.3d 238, 247 (3d Cir. 1999).  

The primary tool for implementing a FAPE is the instructional plan known as an individual education program (IEP) under 20 U.S.C. § 1412(a)(4), which must be individually tailored to each child and include specific statements of a student’s present abilities, goals for improvement of the student’s abilities, services designed to meet those goals, and a timetable for reaching the goals by way of the services.  An IEP, therefore, is a formal document that details and outlines the educational program offered by a district to a student who is classified as eligible to receive special education services.  There are other certain procedural protections offered to parents of students with disabilities which are meant to ensure that a child’s parents have a large measure of input into the IEP process.  In fact, the failure to comply with these safeguards may be sufficient grounds to hold that the school has failed to provide a FAPE.


The New Jersey Administrative Code requires that “annually or more often if necessary, the IEP team shall meet to review and revise the IEP and determine placement as specified in this subchapter.”  N.J.A.C. 6A:14-3.7(i).  Meetings of the IEP team shall include “the parent . . . not less than one special education teacher, not less than one child study team member . . . and the case manager.”  N.J.A.C. 6A:14-2.3(k)(2)(i).  Parents are also entitled to written notice of any proposed action or changes to the IEP at least fifteen days prior to the implementation of the proposed action so that the parent may consider the proposal.  This includes a change in placement.  N.J.A.C. 6A:14-2.3(h)(2).  

In this case, the District’s position is that where there are procedural violations, decisions shall be made on substantive grounds, i.e., based on the determination of whether a child received a FAPE, and that in matters alleging a procedural violation, the ALJ may find that a child did not receive a FAPE only if the violation (1) impeded the child’s right to a FAPE; (2) significantly impeded the parents’ opportunity to participate in the decision making process regarding the provision of a FAPE to the parents’ child; or (3) caused a deprivation of educational benefits.  20 U.S.C. §§ 1415(f)(3)(E)(i) through (iii).

In this matter, I FIND that the parents’ opportunity to participate in the decision making process was significantly impeded as set forth below.  

First, the testimony at the hearing with regard to the IEP which was offered by the District was clear.  The new IEP had no input from anyone but the case manager.  She testified that she did not consult with any members of the IEP team in developing the document.  As Petitioners correctly note, the document with the word “Draft” at the top indicating that it was not a formally proposed document, was sent to the parents unsigned by anyone.  Consequently, it cannot be considered by this tribunal as having been formally offered by the District.  I FIND, therefore, the District never formally proposed the program because it did not hold an IEP meeting, and it did not include the parents in the formulation process.  Moreover, none of the other required constituent members of the IEP team were consulted or submitted any input for the “draft” IEP.  Thus, there was a two-fold procedural breakdown in this instance:  not only were the parents excluded from participation; the other members of the team were as well, thereby depriving the parents of the expertise of those members of the IEP team.  I FIND, therefore, that the parents’ opportunity to participate in the decision making process regarding the provision of FAPE was seriously impeded and I further FIND the District has not proposed a program to be considered for the 2009-2010 school year.  

Second, the District had made a determination that J.S. was making progress in its program for the autistic.  It had determined that he should remain in its program.  This determination is spread throughout the record, both in the testimony given at the hearing as well as throughout documentary evidence offered at the hearing by the District.  It is clear that well before the letter of acceptance from Garden Academy arrived, the District was of the opinion that the proper placement for J.S. was in the district.  At some point before the placement at Garden Academy became available, it became incumbent upon the District to convene an IEP meeting and discuss the appropriate placement for J.S.  In light of subsequent events, this failure to convene an IEP meeting resulted in a change in program.  That determination to keep J.S. within the District was tantamount to a change in placement without having given the parents the benefit of an IEP meeting in order to discuss that change as required by law.  
CONCLUSION AND ORDER

Consequently, I CONCLUDE that, given the totality of all of these circumstances, the Board’s cross-petition should be DISMISSED and Petitioners should prevail.

It is so ORDERED.

This decision is final pursuant to 20 U.S.C.A. § 1415(i)(1)(A) and 34 C.F.R. § 300.514 (2009) and is appealable by filing a complaint and bringing a civil action either in the Law Division of the Superior Court of New Jersey or in a district court of the United States.  20 U.S.C.A. § 1415(i)(2); 34 C.F.R. § 300.516 (2009).  
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