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BEFORE DONALD J. STEIN, ALJ:

STATEMENT OF THE CASE

Petitioners allege procedural and substantive defects under the Individuals with Disabilities Education Act, and they challenge the appropriateness of the program and placement ultimately proposed by respondent for their daughter, K.C., a 15-year-old student with Asberger’s disease.  The respondent school district has set forth an in-school program with a one-to-one aide in lieu of an out-of-district placement.  The parents contend that this program is inappropriate and have unilaterally placed K.C. in an out-of-district, unaccredited, school.  They allege that K.C. has done very well at the Lewis School, and seek reimbursement.  

PROCEDURAL HISTORY
The petitioners filed a petition and due process hearing request on November 26, 2003, and the matter was transmitted to the OAL on January 8, 2004. A hearing was scheduled for March 23, 2004, but adjourned at the request of the attorney for respondent.  The matter was then rescheduled and heard on April 19, 2004, June 18, 2004, July 20, 2004, July 30, 2004, August 20, 2004, and October 26, 2004.  Oral argument was scheduled to be heard December 27, 2004, but was adjourned and the record closed on that date.   
STATEMENT OF FACTS


TESTIMONY OF J.C. (MOTHER OF K.C.)

J.P. (hereinafter known as J.C.) is the mother of K.C.  She testified that K.C. is currently 15 years old and has twin siblings who are 11 years old.  K.C. has Asberger’s disease, Attention Deficit Hyperactive Disorder (ADHD), fine motor delays, verbal expression disability and a spinal problem including a 27-degree scoliosis, which requires her to wear a body jacket 16 hours per day.  K.C. has never maintained or initiated friendships and was very dependent on others to make it through life.  She also suffers from impulsive obsessive- compulsion disorder. She was obsessed with reading books.  When she would get upset, she would use books to block out people and the immediate situation.  While attending middle school, K.C. developed nervous ticks.  She would roll her head for five to ten minutes, have an uncontrollable urge to dust and would suddenly get up during class, as well as at home, and begin to wipe and dust.  She also suffered obsessive fears, for example, with fruit.  She was afraid of pesticides in the fruit and would not sit next to someone who was eating fruit.  Large crowds also intimidate her.  She initially was classified and attended preschool at the Joseph Cappello School as a result of being evaluated by Project Child (J-1 through J-4).  

J.C. testified that an IEP placed K.C. at the Cappello School for the 1992-1993 school year (J-5).  During the 1993-1994 school year, she attended the mainstream Montessori Preschool in the morning, and returned to the Cappello School for a half-day program in the afternoon.  Although K.C. excelled academically at Montessori, she would be either too close to students or too far away due to a perceptional impairment.  

The following year, J.C. advised the Child Study team as to the various needs of K.C., including social skills, communication and fine motor skills (J-13).  K.C. attended a full-day kindergarten with one teacher and a general aide for approximately 25 children in the class.  K.C.’s report card showed that her social development, fine motor skills, work habits and attitudes were below average (J-14).  The kindergarten teacher concluded that K.C. required outside intervention to prepare for and execute daily tasks and activities. During this time, the other children especially in the playground were rejecting her.  She was not able to make friends.  

During the 1995-1996 school year, K.C. was in first grade with an inclusion aide for four hours for assistance with her motor activity (J-16).  While in first grade, an IEP requested counseling and help because she was unable to maintain friendships (J-17).  


In second grade she was placed in the mainstream school with an aide and given separate instruction on language arts (J-20).  During the second grade, K.C. had joined a Girl Scout troop and her teachers felt that she had great potential.  Her reading skills were very high, but she was having difficulty in language arts, as well as difficulty in expressing her thoughts in writing, completing work, and finishing worksheets.   

In the middle school, K.C. never completed a project without J.C.’s help.  K.C. would spend time on her homework from the time she got home from school until she went to bed.  K.C. eliminated outside activities such as swimming, Girl Scout activities, and religious lessons, so that she could concentrate on her homework.  

J.C. testified that she met with Anne Holmes, a certified behavior analyst.  Ms. Holmes was concerned about K.C.’s social behavior and was hired to be a consultant.  She recommended that K.C. have a trained aide, since she would be developing social skills on a daily basis and the aide would be needed during lunch and recess, as well as for behavior management (J-22).  


On July 11, 1997, the IEP for third grade was conducted and provided for a full-time aide, and for K.C. to continue with the separate language arts and occupational therapy (J-4).  She would also be involved in a social skills program every two weeks, which would include a Circle of Friends Program.  In third grade, K.C. received good grades, but still had the distractibility issues.  In the Circle of Friends Program, the school psychologist would take some students in a circle to discuss K.C.’s difficulty getting along with friends, and all the children would attempt to help K.C.  She testified that this had worked wonderfully and helped change the attitude of the entire class toward K.C. 

 After third grade, K.C. entered the Lawrence Intermediate School for grades four through six.  All four elementary schools would merge into this school, which is at least three or four times the size of her prior school.  In fourth grade, she was placed in the Pace Program for gifted and talented students (J-25).  There were only one or two children from her prior class in this class.  The teasing started again and J.C. expressed concern about her daughter being teased, but was told that no social programs, such as the Circle of Friends was available.  J.C. decided to take K.C. out of the Pace Program and put her into a regular class.  K.C. still she had difficulties completing her assignments in the regular class.  At the end of the fourth grade, K.C. was having difficulty with the large school despite her aide. 


The IEP for fifth grade provided for K.C. to remain in a regular class with the same aide (J-27).  J.C. testified that K.C. did not learn as much, but she was less anxious.  This class was academically low and K.C. was bored intellectually, but had less anxiety.  


In the sixth grade, K.C. was in a regular, mainstream class with no social skills and did very well (J-33).  The IEP at the end of the sixth grade discussed the transition into the middle school.  The sixth grade at Lawrence is an intermediate school with approximately 25 students in each class and there were 13 to 14 classes.  However, K.C. only had a couple of teachers throughout the day, a mainstream teacher and a social studies teacher.  At the middle school she would have different teachers for each class.  The IEP for the seventh grade discussed the pros and cons of the aide.  The negative would be the stigma of K.C. being associated with an aide, and the benefit being that the aide was needed because there was more work and more independence at the middle school.

J.C. wanted to make plans for the transition to seventh grade because K.C. had a difficult transition going into the intermediate school and wanted the transition into the middle school to be as smooth as possible.  She called the Child Study Team and requested that K.C. be placed in classes with children who were supportive of her.  J.C. gave the school a list of these students.  She wanted to meet the teachers to make sure that K.C. would have supportive teachers, and she introduced K.C. to the school before the school started.  J.C. went to the intermediate school in August and was introduced to the teachers.  During this time, K.C. was in the mainstream education with a one-to-one aide, physical education and adoptive physical education, language and speech therapy.  

J.C. testified that the transition was terrible.  Two members of K.C.’s Child Study Team resigned in August and her teachers were not prepared.  She requested a meeting as early as the first week of the school year to get the teachers and the aide to understand K.C.’s needs.  At one meeting, the math teacher told J.C. that K.C. did not belong in the honors math class because she scored in the 30th percentile in math.  Even after J.C. showed the teacher proof that K.C. actually scored in the 99th percentile, the teacher told her the class would not be appropriate because K.C. was too unorganized.  A few weeks later, a science teacher told her that K.C. was exhibiting compulsive behavior, such as excessive washing of her hands.   

During the first month of seventh grade, K.C.’s behavior deteriorated at home.  She was nervous, anxious and exhibited compulsive behavior such as repeatedly washing that year because she was not sleeping well at night and, as a result, had difficulty waking up in the morning (J-36).  

K.C.’s problems got worse in eighth grade.  K.C. experienced a problem in science class when the class was looking at anthrax and smallpox viruses under the microscope.  K.C. reacted very negatively, left the room and went to the library.  In history class, she was always sensitive to violence and could not watch a movie about the Revolutionary War.  During the battle scenes, she went to the library.  In health class, she was also excused from many health topics because she was uncomfortable hearing and discussing sex, AIDS, cigarettes and alcohol.  In music class, her oral presentation was given at lunchtime with only the teacher present. 

Robert Radice, her social studies teacher, noted in the IEP at the end of seventh grade, that K.C.’s weaknesses included staying on task, staying in her seat, dealing with other students, as well as other social issues (J-35).  His recommendation for the following year was a mainstream classroom with an aide.  Dave O’Neill, her science teacher, indicated that K.C. was a very good student, but could be distracted by questions.  He said K.C. definitely needs someone to take notes for her in class and recommended mainstream science with an aide.

Pam Nugent, her math teacher, noted that whenever K.C. gets nervous, she picks at her nose or legs; she hangs her head and is apologetic.  She worries and obsesses about things and has to take extended time on quizzes and tests.   She recommended a regular class and concluded that an honors class would be too much for her.  

Elizabeth Sukaly, her speech and language teacher stated that she had attempted to improve K.C.’s use of eye contact, oral expressions, and communications skills.  She recommended that K.C. continue with speech language services twice a week for the following year to work on her listening skills, use of eye contact and social skills.

 J.C. testified that K.C.’s socialization was worse than ever, and the seventh grade students seemed to have a different attitude than the intermediate school.  Her former classmates now ignored her, and new students tended to make fun of her and laugh at her quite often.  In eighth grade, her mainstream education was continued. She no longer had honors algebra.  She continued with the one-to-one aide, speech therapy and physical therapy.   During the second half of eighth grade, K.C. was crying hysterically because she got nervous making an oral presentation and ran out of the classroom.  She could not do her homework independently.  K.C. also had no ability with respect to time management, and could never get her work done on time.     

During this time, J.C. began to discuss out-of-district placements with her case manager, Tammy Caloiaro, who thought it would be a good idea.  J.C. asked for a recommendation, but none was specifically given to her.  She contacted many schools, including the Yale School in Cherry Hill.  

Many problems occurred in the eighth grade and were described by her aide in various memorandums.  On September 17, 2002, the aide wrote that K.C. has been extremely nervous since school started, and frequently shouted out in the class and the hallway, “I am so nervous”.  In social studies, K.C. was in a panic over her class project and could not focus on anything else.  It took a long time to settle her down.  The aides noted that K.C. has been nervous everyday during this period.  She displayed some temper tantrums and told the aide she was miserable.  In language arts class, K.C. was defiant and refused to take out paper to do her work.  She also appeared very angry.  It was clear that she was not going to settle down (P-1).  On September 19, 2002, the aide noted that K.C. cannot seem to control talking while the teacher is talking and shouts out frequently despite reprimands.  She is apologetic when reminded that this is inappropriate behavior.  At assembly, the aide tried to get K.C. to sit with other students without her next to her, but K.C. got up and sat down with the aide in a few minutes (P-2).   On September 25, 2002, the aide indicated K.C. growled at another student in homeroom, and got up twice to dust the fans. In language arts class, K.C. got up and dusted the fan as soon as class started and also walked up by the teacher’s desk and started to dust around the books (P-3).  On September 26, 2002, in health class K.C. dusted the oscillating fan two separate times and did not respond when told to sit down.  In language arts she was very nervous.  In social studies, she was out of her seat too much and dusted the fan twice during class and was picking at her skin and scratching her arms until they bled.  She displayed anxiety during the social studies class (P-4).  

K.C. was hyperactive in gym and did not get along well with other students.  She had one friend who was very supportive and protective of her.  K.C. participated in the choir and the class play with mixed results, due to anxiety.   K.C. was absent 12 times and tardy 64 times during the year (J-58).  She was also tardy 26 times for the last marking period.  

Shirlee Uzupis conducted an educational evaluation on December 9, 2002 (J-38).  J.C. testified that the evaluation noted that K.C. had high averages in some areas, but scored in very low percentiles for math and writing fluency.  Behavior such as scratching, picking, fidgeting and playing with pocket lint were noted throughout testing.  In November 2002, Dr. Valerie Levine performed a psychiatric evaluation, and found that K.C. displayed good academic skills, but was easily distracted and overwhelmed.  She also displayed social skill deficits, and considerable anxiety in the school setting, as well as an inability to complete tasks and stay focused.  She continued to have difficulty making friends (J-40).  

On January 10, 2003 a meeting took place to discuss and find an appropriate placement for ninth grade.  Records were sent to various schools at this time.  J.C. called dozens of schools, but Dr. Levine suggested West Windsor-Plainsboro High School, Center School and Woodcliff Academy, and records were sent to these schools (J-46, J-47 and J-48).  K.C. was only accepted at Woodcliff.  J.C. visited Woodcliff with Dr. Levine, her husband, and K.C. Although K.C. was accepted, J.C. wanted to learn more about the school.  She observed K.C. in the classroom and was very disappointed because K.C. was the only girl in the class and the boys were extremely hyperactive and could not sit down.  K.C. was the most well behaved student.  She expressed her disappointment to her husband, and they decided to come back and observe K.C. in the classroom one more time.  After again observing K.C. at the school, they reached the same conclusions.  The school was for emotionally disturbed students and K.C. was not emotionally disturbed.  Woodcliff Academy is 50 or 60 miles away from their home, and K.C. needed to find a closer school.  Dr. J. Andrew Bowe, a Pediatric Orthopedist, concluded that K.C. must wear a back brace 16 hours per day due to her scoliosis and she should not be on a bus any longer than 29 minutes (P-6).  

On April 15, 2003, another meeting took place.  The purpose of this meeting was to discuss the ninth grade school year.  At the meeting Dr. Levine felt Lawrence High School was not the appropriate placement for K.C. and it would be an error not to send her to Woodcliff Academy.  The Child Study Team agreed with Dr. Levine.  Jim Miller, the high school psychologist, also voiced his concern about K.C. attending the high school, because the caseloads of the Child Study Team were too large to give K.C. the appropriate attention.  The school was too big and would not be able to provide the proper support for K.C.  J.C. testified the school was telling her that the high school was not appropriate, but no alternatives were being proposed. She then asked what would happen if she attended the high school with the one-to-one aide.    

Throughout the spring of 2003, J.C. was trying to find out about the school placement and a transition plan, but no plan was formulated.  She addressed her concerns to John Masters, who had replaced Dr. Levine.  As a result, John Masters referred J.C. to Dr. Sherry Barron-Seabrook.  J.C. decided to hire Dr. Seabrook, because she would perform a more detailed evaluation.  Dr. Seabrook recommended that K.C. attend a small, structured, non-competitive school with language intensive environment to address her language skills and attention and social deficits; and an enriched academic curriculum to challenge intellectual potential (P-5).

J.C. then looked at the summer program at Lewis School and placed her there for the purpose of seeing if the school would support her needs.  She testified that K.C. seemed to fit in with the other students and was doing very well.  This was a small structured environment with more individual attention.  As a result of the summer program, the parents decided to enroll K.C. in the Lewis School.  J.C. informed Mr. Masters of their decision.    

J.C testified that an IEP took place in August of 2003, and although support programs were discussed at the high school, nothing was in place.  At the IEP meeting, J.C. advised respondent that K.C. would be attending the Lewis School.  

After a year at the Lewis School, J.C. observed several improvements in K.C.’s behavior.  She was no longer exhibiting excessive compulsive behavior, her anxiety was gone, and her self-esteem had improved.  K.C. and other students began to call each other at home, which was a major development, because this had never happened before.  At the Lewis School, K.C. does not have a one-to-one aide and is participating in oral presentations.  All the students are supportive.  Many of these students have similar problems as K.C.  Her social skills have been improving, and she was now making eye contact with students.  She was participating in extra-curricular activities more than she ever did at the middle school, including chorus and dance class, swimming and tennis.  At the middle school, she was pulled out of the gym to work with her aide.  She was also able to make presentations in front of the class, and her homework had improved.  J.C. no longer had to sit next to K.C. to do homework with her all the time.  The homework load is reduced and K.C. is able to do it, and not stay up at night.  She can do extra credit projects as well.  J.C. also believed that K.C. was being academically challenged.  The Lewis School is a small-structured school and is small enough that she can navigate it by herself.  She eats lunch with other students.  

TESTIMONY OF JOHN MASTERS

John Masters testified that he is employed as a school psychiatrist in the Lawrence Township public school system.  He has had extensive employment in the field of Special Education (R-1).  He has participated in hundreds of IEP meetings and has been a case manager responsible for developmental programs to meet a child’s individual needs.  He was qualified as an expert in the area of development of educational programs for students with disabilities.   He testified he has worked in Special Education programs for 23 years and began working for the Lawrence Township Board of Education on April 1, 2003.  At that time, he was assigned to the elementary school and designated to be the caseworker for K.C.  


After being assigned her case, Mr. Masters testified that he read all the reports, spoke to the Child Study Team, and met with K.C.’s teachers in April of 2003.  He noted that K.C. had Asberger’s disease as well as Pervasive Developmental Disorder (PDD).  This disease affects speech and social behavior.  He had previously worked with Asberger’s students at Highland Park High School who were educated in the mainstream environment.  He is the case manager for only one student at the high school, who does not have similar disabilities.  He has been at the high school approximately five to ten times.  The school has two full-time psychiatrists. He is familiar with one student with similar needs as K.C. and is autistic as well as PDD, but has other issues.  

He watched K.C. participate in class.  The aide was seated a row behind K.C. and was instructed to shadow her and only respond if needed.  For example, when K.C. would walk up to the teacher and ask a question, the aide would tell her to sit down and wait her turn.  He noted K.C. worked closely with the aide, but there was a need for outside supervision.  He cited examples of K.C.’s inappropriate behavior, including calling out in class at the wrong times, and attempting to make every detail perfect in an assignment, resulting in her inability to finish the assignment.  

K.C. also had difficulty interacting with other students, and he was not aware that she had any friends or social relationships.  Mr. Masters indicated that no other students have aides, and he did not know if the students were aware that the aide was assigned specifically to her.  He did not perform any formalized testing on K.C.  

 In the July 29, 2003, IEP, a behavioral plan was prepared (J-59). Mr. Masters testified that the plan needed a structure within a structure.  Prior to this IEP, K.C. had only a one-to-one aide at the middle school.  He decided to have a full-time teacher for in-class support.  The teachers (regular teacher and special education teacher) would co-teach the class, in addition to the one to one aide.  He testified that the transition would be difficult, but a special education teacher would be in the class with her and she would be given her extra time.  Her English, geo-physical science, geometry, and world history classes would have the special education teacher with the regular teacher and the aide.  

He testified that he thought he could make the IEP work at the high school.   In reaching this conclusion, he did not speak to the previous case manager, Dr. Levine.  Jim Millner, a full-time psychiatrist at the high school, expressed his concern about K.C. attending the high school.  Mr. Masters testified that the Behavioral Management Plan, addressed three areas: (1) completing tasks when assigned; (2) following directions, and (3) formulating appropriate social behavior (J-59).  He concluded that the aide appeared to be too close to K.C. and tended to discuss everything with her, instead of disciplining her.  He wanted the aide to be more assertive and to inform K.C. of any inappropriate behavior or conduct.  

He discussed the placement with K.C.’s parents and everyone was concerned about the transition.  Mr. Masters said that the out-of-district placement was never taken off the table.  Because the parents were confused and vacillated about the placement issue, he also prepared the best possible program for high school if the out-of-school placement did not work.  Records were sent to Woodcliff Academy.  Mr. Masters also visited the Lewis School, but was concerned that it was not an approved school and not approved by the New Jersey Department of Education as a school for students with disabilities.  He also did not believe the school would serve the needs of K.C., because the school concentrated on students with learning disabilities and specialized in children with reading difficulties (R-2).  He acknowledged that the Lewis School did offer a small-school atmosphere.  He then testified that the parents put K.C. in the Lewis School for a summer program as a basic trial to see if they would like it.  

Mr. Masters visited the Lewis school in the summer of 2003, and saw K.C. participating in a language arts class.  He noted that K.C. volunteered only once during this activity, and concluded that the lessons were appropriate for K.C.’s classmates with learning disabilities, but was less appropriate for K.C., because volunteering in class is not one of her strengths.  He also noted that vocabulary is one of her strengths and that this activity did not sufficiently challenge her (R-3).  He does not recall any further communication with the parents about the Lewis School.  

An IEP was prepared on July 29, 2003, and the participants included the parents, a regular education teacher, a special education teacher (neither of whom had K.C. as a student) and two supervisors (J-59).  Mr. Masters testified that the parents were not in agreement with the IEP because the parents did not want her at the high school.  He testified that modifications of the educational classroom would be made, including extending time for K.C. to complete tests.  He also would have bi-weekly meetings with the teachers to monitor K.C.  He stated that additional modifications would be made as needed.   He testified he was aware K.C. suffered from anxiety and knew that this was a problem.  He admitted that the IEP does not address grading, which is an important issue because she would be the only special education student in the class, and yet she would be graded with the regular education students.     

TESTIMONY OF TIMOTHY COLLINS


Timothy Collins testified that he is employed at the Lawrence Township Middle School as an eighth grade social studies teacher and has been there approximately five years.  He is familiar with K.C. who was his eighth grade student during the 2002-2003 school year, and in a mainstream class.  He testified that K.C. had educational strengths including reading and asking questions.  He taught history from Christopher Columbus to the Civil War.  He testified that K.C. did have some weaknesses in the areas of organizational skills, motor skills, writing, note taking and focusing.  Her handwriting tended to be very sloppy and it would take long for her to write something down.  Accommodations were made to her, including having extra time to complete assignments.  

K.C. needed an aide to assist her in writing notes and keeping her focused.  The aide would help her get to the classroom, keep her books at the appropriate page, keep her on task or focused, assist her on tests and help her with notes.  The aide was very beneficial to her.  She would help K.C. keep her focus and her concentration.  She would also help K.C. with her motor skills and organizational skills.

He testified that the accommodations set forth in the April 26, 2002, IEP were generally met.  In addition to the personal aide, the modifications included extending time to complete tests, modifying her written assignments, having preferential seating, getting help with her note taking by the aide, being given extra materials and an extra set of books, having adequate notice of tests, and using alternative ways of assessment (J-35).  The only accommodation not followed was that she was not given a tape recorder.  In the first semester, K.C. got an “A”, and in the second semester she got a “B” and she did very well.  She was graded in comparison with other students.

Mr. Collins testified that her aide would be needed on a daily basis and was an integral part of K.C.’s daily activities.  No other students had an aide.  The aide sat next to K.C. before and after class.  Frequently, K.C. would ask too many questions and the aide would have to stop her because there was too much depth to the question.  He testified that K.C. could be very persistent about questions and would get frustrated when told that it was time to move on to a different topic or subject.  In the class, she would have difficulty note taking and with written assignments.  The other students tolerated her, but they did not really socialize with her. 

TESTIMONY OF SHIRLEY A. UZUPIS


Shirlee A. Uzupis testified that she has been employed by the Lawrence Township Board of Education as a Learning Consultant for approximately three years.  She has also had 25 years experience as a Special Education teacher.  She was qualified as an expert in the evaluation of children with learning disabilities.  She met with K.C. before she started eighth grade, but she was not her case manager in the 2002-2003 school year.  She became familiar with K.C.’s background and prepared an Educational Evaluation Report (J-38).  In preparing the evaluation, she did not speak directly to K.C.’s teacher or aide, nor did not observe her directly in the classroom.  She had very little contact with K.C, possibly one meeting. She testified that K.C. is a 13-year-old eighth grade student who had been classified when she entered kindergarten.  She testified that K.C. is a full-time student whose spelling is excellent and is two years above grade level in both calculation and reading application.  She then reviewed various test results that had taken place.  In reading, her broad reading cluster was in the average range and her average reading compression was in the very superior range.  She did not do well in math fluency, writing fluency, and visual motor skills and handwriting (J-38).   


She admitted that this evaluation was not based on social or emotional aspects and concluded that the school psychiatrist would better handle these areas.  Based on testing, she concluded that K.C. was a bright child and that because of her abilities, she should be able to flourish, and succeed academically.  

 She further testified that Dr. Levine had permanent responsibility over her case until John Masters took over.  She also testified that K.C.’s report card showed that she was absent 12 times and was tardy 64 times.  

TESTIMONY OF CHARLES MARTINSON 

Dr. Charles Martinson was qualified as an expert in the field of psychology and the development of children’s programs with educational disabilities based on his extensive credentials (P-14).  He began treating K.C. when she was a fourth grade student and would see her approximately three to four times a year.  He diagnosed K.C. with Asberger’s Disorder, which is a persuasive developmental disorder.  Children with this particular disease have an interest in developing social relationships, but have a difficult time making and retaining friends.  The children have an average to above average intelligence and share some of the features of autism behavior.  He testified that she also suffers from Attention Deficit Disorder and anxiety with compulsive and obsessive disorder, which contributes to her to odd or eccentric behavior and poor social skills.

When he first saw her in 1997, K.C. had impaired social skills with anxiety issues.  When she entered the sixth and seventh grades, the symptoms of anxiety and compulsive behavior were more prominent.   Dr. Martinson learned that K.C. had an aide in the public school, and he obtained additional information from K.C., her parents, and the aide.  He also reviewed notes from her aide, previously discussed above (P-1 thru P-4).   Dr. Martinson concluded the behavior outlined in the notes was an exasperation of symptoms, which caused anxious anxiety and compulsive behavior.   


Dr. Martinson concluded that mainstream placement in a conventional high school setting would be disastrous.  He testified that K.C. needs a relatively small emotionally nurturing environment with a high degree of structure and supervision.  She is a bright, intellectually curious child in need of academic challenge.  A traditional self-contained placement would leave her bored and disaffected.  She needs skills guidance in pursuit of meaningful social relationships and speech and language skills training to better negotiate the business of making friendships.  She needs the opportunity to participate in a school community without fear of rejection.  He further started that if left to her own devices, K.C. will fail at this crucial development task.  She needs a physical program adaptive to her medical limitations (Scoliosis) and her gross motor skills.  K.C.‘s academic success will depend on improvement in her study and organizational skills, given her potential for poor classroom focus and distractibility (P-9).  


Dr. Martinson further testified that he had discussed school placement at length during the eighth grade school year and re-emphasized his belief that the mainstream high school would be disastrous to K.C.  She would be in an academic setting that would trigger anxiety because the high school curriculum was more difficult, more competitive for grades and more individual projects would be assigned to her.  She would also have more homework.  Additionally, maintaining social relationships will be far more difficult in a mainstream high school, and her failure to do so would result in lower grades and a higher emotional cost.   He testified that if K.C. did not have these psychological disabilities, she would be able to participate in a higher level of education and, even the high school honors program. 

He also testified that the aide raised several concerns during the eighth grade school year including increased anxiety, refusal to do work and snapping at students.  He testified that the aide was an instrumental force in getting K.C. to complete the work and he did not think she would have succeeded without the aide.  He then testified that high school would require more autonomy in which she would have a problem.  

Dr Martinson testified that the IEP for ninth grade (J-59) requiring mainstream high school with a one-to-one aide and a special education teacher in the class would sabotage her and that would leave her with absolutely no autonomy.  She needs to have some sense of autonomy and the utilization of the one to one aide would prevent it.  

He testified that he saw positive changes in K.C. since she started at the Lewis School.  He went to the Lewis School to observe her in October of 2003, January 4, 2004, and April 4, 2004.  He noticed K.C. had better social skills and less preoccupation with reading.  He saw that she talked to other students, participated in the yearbook and the   school play, and took part in other extra-curricular activities.  Her cleaning and dusting rituals appeared to be gone and she no longer had any nervous ticks.  Dr. Martinson also noticed that she is more structured, more responsible, and is developing some autonomy.  He did not see any signs of anxiety and noticed that K.C. was able to give him eye contact, answer questions and entered the room to speak to him without hesitation.  Her communication skills improved and she participated in extra-curricula activities such as cabaret, swimming and tennis, weekly choir and meeting with the drama coach.  She seemed enthusiastic about these activities.  She had also written a poem and read it to the class.  

He also testified that K.C.’s medication was changed to Abilify beginning in August 2003 prior to starting at the Lewis School.  The lowest dose of Abilify is 5 milligrams and the maximum is 30 milligrams.  Initially he started her on 10 milligrams and in January of 2004, the medication was increased to 15 milligrams.  Three months later the medication was decreased to 10 milligrams in April and in May 2004, the medication was reduced to 5 milligrams.  He stated that this medication also had some impact on her improvements.  His idea was to give her the medication and try to wean her off it.  He testified that she would not have been able to make it through Lawrence High School without medication. He then concluded that the Lewis School has helped because it is a highly structured and supervised setting with one-to-one attention.  The classrooms were small and she is involved with children with similar disabilities.  The school offers interaction with students with a broad range of disabilities and like-minded students.  


Dr. Martinson testified that he was initially ambivalent about the Lewes School, because the school deals with emotionally disturbed students.  However, he concluded that a small, highly structured school with students of similar disabilities would be beneficial.  He reiterated that the mainstream high school would not be appropriate due to raised academic expectations.  If the Board attempted to replicate the Lewis School situation in a self-contained classroom, K.C. would be bored because she would not be able to be challenged academically.  He indicated that there was evidence of her hitting the wall at middle school due to the increased anxiety in a benign setting such as the middle school.

TESTIMONY OF ANN HOLMES

Anne Holmes testified that she is employed by Eden Family Services and is Director of the Outreach and Support Services.  They provide consultation services to schools, and families, including speech and language assessment for children with autistic problems.  She personally represents approximately fifteen school districts and meets with them at least once or twice a year or sometimes monthly.  Her duties include evaluating the child, assessing the class and providing her opinion as to whether appropriate services are being provided for children with Asberger’s disease.  She was qualified as an expert in the field of developing programs for children diagnosed with Asberger’s disorder.  She also has a certificate in speech pathology and is a certified behavior analyst (P-13).  


She first met K.C. in 1997 at the request of the Lawrence Township Board of Education to assist with some behavioral, social and attention problems.  During her observation, she observed no aide present, and she saw attention and shifting problems typical of children with Asberger’s disease (J-22).  She also noticed K.C. had motion problems and had her head tilted, which affected her ability to function socially with children.  She further testified that K.C. is not taking in her entire environment.  She would focus on one specific thing, such as reading a book, and she would not see anything else, was doing to start a different task.  

Ms. Holmes recommended that K.C. receive a one-to-one aide, social skills training, and development of language skills, utilization of a token system, and use of an aide was to be overseen by the Child Study team.  The social skills should be a specified program with daily sessions of 15 minutes with formalized and specific goals.  In the token system, K.C. would earn tokens as a reward for appropriate behavior over a period of time (J-22).  

She became involved with K.C. again in March of 2003.  She observed K.C. in social studies and lunch.  She spoke to her English teacher, Dr. Levine and the aide.  While observing K.C. at the middle school, she noticed that K.C. did not interact with anyone, and had a tendency to ignore her aide.  K.C. would also call out in class inappropriately. There was no interaction with students and K.C.  

On April 15, 2003, Ms. Holmes met with the Child Study Team.  Dr. Levine was quite vocal that Lawrence High School was not the appropriate placement.  She wanted to send K.C. to Woodcliff Academy and she was very concerned.  Dr. Levine and Mr. Millner indicated that the caseloads were too large to give her the appropriate attention and that the school was too big for them to provide the proper support.  The Child Study Team, except for Mr. Millner, then agreed with the mainstream placement and one-to-one aide.

Ms. Holmes did not believe the 2003-2004 school year IEP Behavioral Management Plan could be served at the high school, because K.C. is very complex with various medical problems including Asberger’s, obsessive-compulsive disorder, physical problems, and anxiety.  She concluded that K.C. needed to be in a small classroom with frequent teacher support, as well as a small school environment to foster generalization and to allow for practice of social skills throughout the day.  K.C. needs tutoring in executive function skills such as time management, organization, planning, and completing homework, as well as other assignments and projects.  There clearly needed to be a formal skills training component to K.C.’s educational program.  K.C. needed a behavioral plan that will focus on teaching her appropriate social behavior. She also needed counseling for her anxiety.  Ms. Holmes concluded that it would be inappropriate to place K.C. in a program with children classified as emotionally disturbed (P-8). 

During the June 2003 meeting, John Millner again voiced his concerns about implementing the mainstream high school program.  Ms. Holmes testified that she believed that there was a significant problem with K.C. leaving class five minutes early to give her extra time to get to her next class.  She testified that the last five minutes of class is usually the most important, because that is when assignments are given, the schedule or plan for the next day is given, or a summary or wrap-up of the class is sometimes provided.  It would be detrimental for her to miss the end of class. 

 She further testified that she observed K.C. at the Lewis School in April 2004.  She testified that K.C. was doing quite well at that time.  She observed her in homeroom, English, math and during a break.  She saw K.C. without an aide, and noted that she sat in front of the class instead of the back.  She raised her hand and answered questions and did not call out.  K.C. was significantly more aware of the environment at this time.  K.C. acknowledged comments made by other peers and appeared confident and independent.  She also navigated through the facility with confidence.  Ms. Holmes testified that the Lewis School students all had special needs, and that the students were more sensitive to each other. Social skills were an integral pat of the program and she did not observe K.C. display any significant anxiety.  Her focusing also improved at the Lewis School.  K.C.’s language arts and math and math skills also improved, and there were no inappropriate comments at inappropriate times.   Ms. Holmes did not see any of K.C.’s prior behavioral problems, such as extreme nervousness, shouting out, being defiant, getting out of her seat, or pricking her skin at the Lewis School.  

Ms. Holmes testified that formal skills training was built into the program at the Lewis School and was not separate, but part of the environment.  The Lewis School also focused on the relationships with peers and students and were all built into the program.  

She further testified that her improvements were not the result of her new medication, because K.C. had improved in so many areas.  She further testified on April 14, 2004, she did not notice any anxiety in K.C. and also saw her comfort level increased.  She testified that she was there for one day and observed two classes.  

At the Lewis School, class sizes are small and more individualized.  There is a level of independence without the one-to-one aide.  This is extremely crucial to help K.C. foster a sense of independence.  The Woodcliff Academy would not be appropriate due to class size and lack of an individualized program.  The students there were very different and presented different challenges.  At the middle school, the teachers had thought she had done well academically, but did not do well socially or behaviorally.  She still struggled with her social skills and with anxiety.  Ms. Homes feared that the high school placement would be re-active instead of pro-active.  For example, the IEP indicated that counseling would be on an as needed basis, but K.C. would need counseling for specific social skills and counseling program to be administered regularly, not just when there was a problem.   She testified the Lewis School was appropriate and fit like a hand-in-a- glove for K.C.  It fit her socially because all the students had special needs and the students appreciated each other.  

TESTIMONY OF DR. SHERRY BARRON-SEABROOK


Dr. Sherry Barron-Seabrook was stipulated to be an expert in the area of psychiatry and educational programming for children disabilities (P-12).  She has been in private practice since 1980 and has evaluated students for proper placement. 

 She evaluated K.C. in July of 2003 after being referred by John Masters.  Prior to the evaluation, she met with J.C., reviewed various records, evaluation reports, and possibly IEPs.  Dr. Seabrook concluded that K.C. had Persuasive Development Disorder, Asberger’s Disorder, Attention Deficit Hyperactive Disorder, Obsessive-compulsive disorder and scoliosis (P-5).  She testified that the Persuasive Development Disorder (PDD) is evident when the child lags or has gaps in certain areas, such as language development, fine motor skills and social interaction, and also displays elements of anxiety.  She testified that Asberger’s Disease is different from autism in that there is obsessive-compulsive behavior and significant impairment in social behavior and language development.  K.C.’s obsessive-compulsive disorder was displayed by the picking of her skin, head rolling behavior excessive obsessions, worries and the need for reassurance.  

During the initial evaluation, K.C. appeared very anxious and made no eye contact with her and paced the room and kept repeating things.  She talked about being bored, being unable to focus on her problems, and having a fear of germs.  K.C. also admitted having an obsession with hand washing.  K.C. told Dr. Seabrook that she never wanted to grow up or get married, and that she wanted to be alone (P-6).  Based on these evaluations, Dr. Seabrook made the following recommendations:

1. Consider alternative medication for ADHD

2. Consider Abilify

3. Continue speech language therapy

4. Social skill training

5. Parent education 

6. Special education consist of a small structured non-competitive school setting with language intensive environment to address language, attention and social deficits; enriched academic curriculum to challenge intellectual potential (P-6).

Dr. Seabrook then concluded that K.C. would be better in a smaller, less stimulated environment, which would also be more nurturing.  At the high school, she would face rejection, bullying and made fun of due to her condition.  She needs a language-enriched curriculum and needs to be able to stand up for herself.  A large environment would tend to leave her vulnerable.  

She further testified that it would not be appropriate for K.C. to have an aide in high school.  The goal was to have K.C. self-sufficient, independent and be able to solve problems by herself.  An aide would only feed into her fears and would not make her independent.  Dr. Seabrook did not believe that the proposed placement for a mainstream high school program with a one-to-one aide, in-class support with a special education teacher, and leaving class five minutes early would be in K.C.’s best interest.  She thought K.C. would be stigmatized and the aide would not help her with her independence.  

She last evaluated K.C. on July 24, 2004.  At that time, she noticed improvement and concluded that K.C. had changed for the better.  She spoke more appropriately.  K.C. was still trying to solve time-management problems, but she increased her responsibility for schoolwork, and was becoming more independent with homework.  She was proud of her work and was much more comfortable in the class setting.  She started to make friends and was getting along a little better with her siblings.  She was also involved in extra-curricular activities such as tennis, dance, swimming and school plays.

She also testified that the Abilify did help improve her condition, but the real goal was to be able to help K.C. be comfortable in her current environment and then the current environment would help her further.  She did not believe that the Abilify would have helped her high school environment.  

CONCLUSIONS OF LAW

The above stated facts are not in dispute, only the opinions rendered by faculty, members of the Child Study Team and experts.   The issues to be determined are whether the respondent offered to provide K.C. a free appropriate public education (FAPE), in the least restrictive environment, and if not, did petitioners act reasonably in placing their daughter at the Lewis School. 

State and federal law require local public school districts to identify, classify and provide free and appropriate education to children with disabilities.  20 U.S.C.A. §1412; N.J.S.A. 18A:46-8, 9.  Each district board of education shall develop written procedures to locate students residing within the district, ages three through 21, including students attending nonpublic schools, who may be disabled.  N.J.A.C. 6A:14-3.3. A team of qualified professionals and the parent of the child shall make the determination of whether a child is a “child with a disability.”


A “free appropriate public education” is defined as special education and related services that are provided at public expense, under public supervision and direction, without charge; meeting the standards of the State educational agency; include an appropriate preschool, elementary, or secondary school education; and provided in conformity with an IEP as required under 20 U.S.C.A. §1414(a)(5).  20 U.S.C.A. §1401(a)(18).  “Special education” is specially designed instruction meeting the educational needs of students with disabilities including, but not limited to, subject-matter instruction, physical education and vocational training.  Id. at 16; N.J.A.C. 6A:14-1.3.


The education of a child with a disability must be tailored to the unique needs of each child through an IEP.  An IEP must be established or revised, whichever is appropriate, for each handicapped child at the beginning of each school year.  The provisions of the IEP must be reviewed and, if appropriate, revised periodically, but not less than annually.  20 U.S.C.A. §1414(a)(5).  An IEP is a written plan setting forth present levels of performance, measurable goals and short-term objectives or benchmarks and describing an integrated, sequential program of individually designed instructional activities and related services necessary to achieve the stated goals and objectives.  The IEP shall establish the rationale for the pupil’s educational placement, serve as the basis for program implementation, and comply with the mandates set forth in N.J.A.C. 6A:14-1.1 to –10.2.  N.J.A.C. 6A:14-1.3.  It should include an explanation of the extent, if any, to which the student shall participate with nondisabled students in general education classes and extracurricular and nonacademic activities; and a statement of any individual modifications to the administration of Statewide or district-wide assessments.  N.J.A.C. 6A:14-3.7(d).  


An IEP should be developed with the participation of parents and members of a district board of education’s child study team who have participated in the evaluation of the child’s eligibility for special education and related services.  N.J.A.C. 6A:14-3.7(b).  The IEP team should consider the strengths of the student and the concerns of the parents for enhancing the education of their child; the results of the initial or most recent evaluations of the student; the student’s language and communications needs; the student’s need for assistive technology devices and services; and, in the case of a student whose behavior impedes his or her learning or that of others, appropriate strategies to address that behavior, including positive behavioral interventions and supports.  N.J.A.C. 6A:14-3.7(c).  


A board of education is required to educate a child with an educational disability in the least restrictive environment.  N.J.A.C. 6A:14-4.2(a).  To the maximum extent appropriate, a student with a disability is to be educated with children who are not disabled, and special classes, separate schooling, or other removal of a student with a disability from the student’s regular class occurs only when the nature or severity of the educational disability is such that education in the student’s regular class with the use of appropriate supplementary aids and services cannot be achieved satisfactorily.  N.J.A.C. 6A:14-4.2(a)1, 2.  


The IDEA and New Jersey’s regulations create a strong preference for mainstreaming and educating a disabled student in his regular neighborhood school.  Daniel R.R. v. State Bd. of Educ., 874 F.2d 1036 (5th Cir. 1989); Oberti v. Board of Educ. of the Borough of Clementon Sch. Dist., 995 F.2d 1204 (3d Cir. 1993).  However, the Court in Oberti recognized that there are instances when educating a student with disabilities with his/her non-disabled peers cannot be satisfactorily achieved in the mainstream.  In reaching its holding, the Third Circuit adopted a two-part test for determining whether a school is in compliance with the IDEA’s mainstreaming requirement. First, the Court must ask, “whether education in the regular classroom, with the use of supplementary aids and services, can be achieved satisfactorily.” Id. at 1215.  Second, “If the Court finds that placement outside of the regular classroom is necessary for the child to benefit educationally, then the Court must decide “whether the school has mainstreamed the child to the maximum extent appropriate, i.e. whether the school has made efforts to include the child in school programs with non-disabled children whenever possible.” Id. at 1216.   

The burden of persuasion in this matter rests with respondent Lawrence Township Board of Education.  Lascari v. Board of Educ., 116 N.J. 30 (1989).  When the parents at a due process hearing have placed in issue the appropriateness of an IEP, the school board must show by a preponderance of the credible evidence that the IEP actually offered is appropriate.  Lascari, at 44-47.  Federal law is satisfied when a local school board provides a handicapped child with a personalized educational program and sufficient support services to confer some educational benefit on the child.  Hendrick Hudson Dist. Bd. of Ed. v. Rowley, 458 U.S. 176 (1982).  

The Supreme Court in Rowley concluded that “the ‘basic floor of opportunity’ provided by the act consists of access to specialized instruction and related services which are individually designed to provide educational benefit to the handicapped child.”  Rowley, at 201.  The Court recognized that “[t]he determination of when handicapped children are receiving sufficient educational benefits to satisfy the requirements of the Act presents a more difficult problem,” and stated that it would not then attempt to establish any one test for determining the adequacy of educational benefits conferred upon all children covered by the Act.  Rather, the Court confined its analysis to the situation presented.  Rowley, at 202.  More recently, the Third Circuit Court of Appeals indicated that the appropriate standard is whether the IEP offers the opportunity for “significant learning” and “meaningful educational benefit.”  In evaluating whether a free, appropriate public education was furnished, an individual inquiry into the student’s potential and educational needs must be made.  Ridgewood Bd. of Educ. v. N.E., 172 F.3d 238 (3d. Cir. 1999).

20 U.S.C.A. §§1400(d)1 set forth the purposes of the IDEA.  The first purpose stated therein is to ensure that all children with disabilities have available to them a free appropriate public education that emphasizes special education and related services designed to meet their unique needs and prepare them for employment and independent living.   By enacting this chapter, Congress sought not only to aid the state in provision of education to handicapped children, but also to achieve equal education opportunity and to allow handicapped children to achieve at a minimum self-sufficiency and independence from caretakers. Armstrong v. Kline, D.C.Pa.1979, 476 F.Supp. 583, remanded on other grounds 629 F.2d 269, on remand 513 F.Supp. 425, certiorari denied 101 S.Ct. 3123, 452 U.S. 968, 69 L.Ed.2d 981. 
Petitioner asserts that the June 2003, IEP placement requiring mainstream high school with a one-to-one aide and a special education teacher in the class is directly contrary to the goal of achieving any degree of self-sufficiency, and it will result in K.C. becoming more dependent, and less independent.  In support of this assertion, petitioner relies on the testimony of three experts.  Dr. Martinson concluded the presence of an aide would hinder her ability to be self-sufficient, and the proposed placement would sabotage K.C., and that would leave her with absolutely no autonomy.  Dr. Seabrook testified that the proposed placement would not be in K.C.’s best interest.  The aide would only feed into her fears and would not make her independent.  The goal was to have the K.C. self-sufficient, independent and be able to solve her own problems.  She thought K.C. would be stigmatized and the aide would not help her with her independence.  Ann Holmes that K.C. had done well at the Lewis School, and began to achieve a level of independence without a one-to-one aide.  Respondent’s witnesses did not address this issue.

In addition to the problems set forth above regarding K.C’s lack of self-sufficiency and independence, petitioner further asserts other reasons why the proposed placement in the mainstream high school would be a disastrous.  

K.C. had a very difficult time going from the intermediate school into the larger middle school.  She experienced significant socialization problems, and the seventh grade students seemed to have a different attitude than the intermediate school.  Her former classmates ignored her, and new students tended to make fun of her and laugh at her quite often.  In eighth grade, her mainstream education was continued. She had difficulty making oral presentations, as well as with homework, which she could not do independently.  K.C. had no ability with respect to time management, and could never get her work done on time.    

K.C.’s transition into the mainstream eighth grade was very difficult.   In school, she was calling out in class, experiencing panic attacks, having temper tantrums, and experiencing an increase in her Obsessive Compulsive disorder (P-1, P-2, P-3, P-4).  At home, she was refusing to attend school.  J.C. testified that K.C. was not sleeping well and she had to beg K.C. to get out of bed to go to school.  She was tardy in excess of 64 days (J-58).   Socially, K.C. was ostracized at school.  She ate lunch by herself, and was mocked by high school students during a play, which made her cry.    

In April 2003, Ann Holmes observed K.C. in eighth grade and saw that K.C. did not interact with anyone, and called out in class inappropriately. She did not see any interaction between the students and K.C.  

For these reasons, J.C. was very concerned about K.C. attending high school.  She hired experts to advise her in this matter.  Dr. Martinson concluded that mainstream placement in a conventional high school setting would be disastrous.  She would be in an academic setting that would trigger anxiety because the high school curriculum was more difficult, more competitive for grades and more individual projects to be completed.  She would also have more homework.  Additionally, maintaining social relationships will be far more difficult in a mainstream high school, and her failure to do so would result in lower grades and a higher emotional cost.  K.C.‘s academic success will depend on improvement in her study and organizational skills given her potential for poor classroom focus and distractibility (P-9).  He also testified that students such as K.C. often hit the wall in high school, and may see grades decline.  He concluded:

In my view, with a raised bar in high school, with the milling of students, the building, elevated teachers expectations, elevated home work expectations, continued struggle to succeed socially and struggle to define interpersonal relationships, the anxiety would be quite impairing for her, and there’s no doubt in my mind that those A’s and B’s in seventh and eighth grade would turn into poorer grades in her high school in the mainstream academic setting and also an enormous emotional price (Transcript of Dr. Martinson, p. 26).

He concluded that the mainstream high school placement is not appropriate for K.C. and in fact would lead to further problems. 

Ann Holmes testified that K.C.’s needs support in the areas of social skills, training, behaviorial management, and executive function skills, such as time management, organization, and self-monitoring.  She concluded that K.C. needed to be in a small classroom, as well as a small school environment to foster generalization and to allow for practice of skills throughout the day.

Dr. Sherry Barron-Seabrook testified that K.C. would be better in a smaller, less stimulated environment, which would also be more nurturing.  At the high school, she would face rejection, bullying and humiliation.  The aide would only feed into her fears and would not make her independent.  The goal was to make K.C. self-sufficient, independent and able to solve her own problems.  She thought K.C. would be stigmatized and the aide would not help her with her independence.  

John Masters testified that he thought he could make the IEP work at the high school, although the out-of-district placement was never taken off the table.  He created a Behavioral Management Plan, to help K.C. complete tasks when assigned, follow directions, and formulate appropriate social behavior (J-59).

Shirlee A. Uzupis performed an educational evaluation and concluded that K.C. was a bright child who should be able to flourish, and succeed academically.  She admitted that this evaluation did not have social or emotional components.  

In summary, Dr. Martinson, Dr. Barron-Seabrook, and Ann Holmes, as well Dr. Levine and Jim Millner all concluded that Lawrence Township High School was not the appropriate placement for K.C.  


A thorough examination of all the exhibits and testimony given by petitioner and their experts, together with an examination of all of the witnesses and exhibits presented by respondent, together with applicable law clearly mandates that respondent, Lawrence Township Board of Education, has failed by a preponderance of credible evidence to demonstrate that the June 2003, IEP provided K.C. with a free and appropriate public education in the least restrictive environment, as well as failing to prove they had designed a plan that would have conferred an educational benefit upon K.C.


            Petitioners have demonstrated clearly through presentation of very credible and detailed evidence together with exhibits, and testing results that the program at the Lewis  School provided an educational environment and a program that provided K.C. with a free and appropriate public education in least restrictive environment to which she is entitled under federal law, state law, and federal and state regulations.  



Based upon the facts of record, inclusion of  K.C. in a mainstream setting with an aide and special education teacher, even with the use of supplementary services is contrary to the purposes set forth in the IDEA, and would appear destined to failure.

The right of parents to obtain reimbursement for unilaterally placing their disabled child in a program different from one proposed by a school district was established in School Comm. of Burlington v. Department of Educ. of Mass., 471 U.S. 359 (1985). In that case, the United States Supreme Court stated: 
[P]arents who disagree with the proposed IEP are faced with a choice: go along with the IEP to the detriment of their child if it turns out to be inappropriate or pay for what they consider to be the appropriate placement. If they choose the latter course, which conscientious parents who have the adequate means and who are reasonably confident of their assessment normally would, it would be an empty victory to have a court tell them several years later that they were right but that these expenditures could not in a proper case be reimbursed by school officials. If that were the case, the child's right to a free appropriate public education, the parent's right to participate fully in developing a proper IEP, and all of the procedural safeguards would be less than complete. Because Congress undoubtedly did not intend this result, we are confident that by empowering the court to grant appropriate relief Congress meant to include retroactive reimbursement to parents as an available remedy in a proper case. 

[471 U.S. at 370.] 

Parents are entitled to reimbursement for the cost of a unilateral placement if it is found that the program proposed by the district was inappropriate and that the parental placement was appropriate and made in good faith. Lascari, supra, 116 N.J. at 49-50; Florence County Sch. Dist. Four v. Carter, 510 U.S. 7 (1993). As stated by the Third Circuit in Ridgewood, supra: 

To determine when a disabled student is entitled to a private placement, we look to Florence County School District Four v. Carter, 510 U.S. 7, 114 S. Ct. 361, 126 L.Ed.2d 284 (1993), in which the Supreme Court held that a student may be entitled to reimbursement if a federal court concludes both that the public placement violated IDEA and that the private school placement was proper under [IDEA]. Id. at 115, 114 S. Ct. 361. Under Florence County, a court may award a disabled student the cost of his private placement if (1) the court determines the student's IEP is inappropriate and (2) the student demonstrates that the private placement he seeks is proper. See Walczak v. Florida Union Free Sch. Dist., 142 F.3d 199, 129 (2d Cir. 1998). A private placement may be proper if it is appropriate and provided in the least restrictive educational environment. See Oberti v. Board of Educ., 995 F.2d 1204, 1213 (3d Cir. 1993). To meet the Florence County standard, a disabled student is not required to demonstrate that he cannot be educated in a public setting. Under IDEA, the relevant question is not whether a student could in theory receive an appropriate education in a public setting but whether he will receive such an education. 

[ 172 F. 3d at 248.] 

Even when the unilateral placement is more restrictive than the District's offered placement, it may well be the least restrictive appropriate placement mandating reimbursement. Id. at 249.    

There is no dispute that K.C. has made significant progress at the Lewis School.  J.C. testified that she noticed several improvements in K.C.’s behavior after one year at the Lewis School.  Her anxiety was gone and her self-esteem had improved.  Other students now call K.C. on the phone and K.C. is calling other students.  J.C. testified that this was a major development, because students never called K.C. before.  Many of these students have similar problems as K.C.  All the students are supportive.

J.C. testified that K.C. does not have a one-to-one aide at the Lewis School, and is participating in oral presentations.  She now sits in the front row and participates in class.  Her social skills have been improving, and K.C. was now making eye contact with students, and eating lunch with other students.  She was participating in extra-curricular activities more than she ever did at the high school, including chorus and dance class, swimming and tennis.  She is now able to do homework without staying up all night, and can do some of the work independently without the help of her mother.  J.C. also believed that K.C. was being academically challenged.    

Dr. Martinson testified that he saw positive changes in K.C. since she started at the Lewis School.  He observed her in the Lewis School in October 2003, January 4, 2004, and April 4, 2004.  He observed significant improvement in her social skills and less preoccupation with reading.  She is more structured, more responsible, and is developing some autonomy. K.C. was now able to give him eye contact, answer questions and entered the room to speak to him without hesitation.  She appeared less anxious and no longer had nervous ticks, and her cleaning and dusting rituals appeared to be gone. She participated in extra-curricular activities such as cabaret, swimming and tennis, weekly choir and meeting with the drama coach.  She seemed enthusiastic about these activities.       

Ann Holmes testified that she observed K.C. at the Lewis School in April 2004.  K.C. did not have an aide, sat in front of the class instead of the back, raised her hand, answered questions, and did not call out.  She testified that the Lewis School students all had special needs, and that the students were more sensitive to each other. She did not observe K.C. display any significant anxiety. K.C. no loner displayed any of her prior behavioral problems, such as being extremely nervous, shouting out of being defiant, getting out of her seat or pricking her skin at the Lewis School.  

Dr Seabrook last evaluated K.C. on July 24, 2004.  She also noticed improvement and concluded that K.C. had changed for the better.  She was much more comfortable in the class setting.  She also started to make friends and was getting along a little better with her siblings.  She was also involved in extra-curricular activities such as tennis, dance, swimming and school plays.


Respondent alleges that the progress shown by K.C. was a result of her new medication (Abilify).   However, there is no medical testimony in evidence to support that theory.  Dr. Martinson testified that the medication had some impact on her improvements, but the Lewis School has also helped because it is a highly structured and supervised setting with one-to-one attention.  Dr. Seabrook was more specific in her testimony.  She testified that the improvements in K.C. were the positive effect of the total programming.  The Abilify may have helped diminish some of symptoms that were overwhelming all aspects of her life and allowed her to start over.  She did not think that the improvements could have been made in the public school using Abilify.  She explained that K.C. benefited from a:

…small environment that was a hundred percent geared to meeting needs of children with a variety of language based learning disabilities attentional deficits and whole entire school day and programming was based on meeting the needs of  a child like that.  …. Being with kids of similar types and abilities so she felt like she wasn’t the weird one any more and remember K.C.’s an incredibly bright – and a good observer of her environment and knows she is different   So I think this was a place where allowed her to become herself and feel okay about herself.  So I really think it is a combination.  Transcript of Dr. Seabrook, page 29, line 5-22

 The testimony clearly reveals that K.C. made significant improvement while attending the Lewis School.  Her anxiety, and obsessive-compulsive behavior was reduced if not eliminated.  Her social skills showed obvious improvement through her interaction with students, teachers and doctors, as well as receiving phone calls at home and participating in extracurricular activities 

Based on the foregoing discussion, I FIND that the petitioner-parents were correct in their decision to unilaterally place K.C. at the Lewis School.  Since respondent failed to furnish a free and appropriate education in the least restrictive environment, the parents were justified in placing K.C. in a suitable private placement.  Petitioners are entitled to recovery of tuition, transportation expenses and related services necessary for K.C.’s benefit from her education.

DECISION AND ORDER

Accordingly, and based upon the foregoing, I CONCLUDE that the petitioners have demonstrated by a preponderance of the relevant credible evidence that their decision to unilaterally place K.C. at an out-of-district placement at the Lewis School provides her with the most appropriate placement available in the least restrictive environment and will confer upon her the opportunity both educationally as well as emotionally to grow, nurture, become more responsible, to develop self-esteem, which would then provide her with the opportunity to receive a meaningful educational experience. Accordingly, it is ORDERED that the determination of the respondent Lawrence Township School District recommending a mainstream high school placement is REVERSED. It is further ORDERED that respondent shall be responsible for reimbursing the petitioners for tuition and costs at the Lewis School.  It is further ORDERED that respondent is directed to pay petitioners' reasonable costs and counsel fees.


This decision is final pursuant to 20 U.S.C.A. § 1415(i)(1)(A) and 34 C.F.R. § 300.510 (2000) and is appealable by filing a complaint and bringing a civil action either in the Superior Court of New Jersey or in a district court of the United States.  20 U.S.C.A. § 1415(i)(2), 34 C.F.R. § 300.512 (2000).  If either party feels that this decision is not being fully implemented, this concern should be communicated in writing to the Director, Office of Special Education Programs.

_____________________________

__________________________

DATE



DONALD J. STEIN, ALJ
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